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RECOMMENDATION FOR DISPOSITION PURSUANT TO REMAND ORDER

SYNOPSIS:

This matter cones to be considered pursuant to the Order of
Judge Al exander P. Wiite in that Admnistrative Review nmatter
docketed in the Circuit Court of Cook County as. Judge Wiite's

Order, entered March 31, 1997, directed in relevant part as follows:

1. The decision of the Departnent of Revenue
[issued by the Director of Revenue via a Notice
of Decision dated Decenber 20, 1991] is reversed
and remanded Dbecause it is based on the
erroneous conclusion that the Foundation is not
entitled to an exenption because its activities
are on behalf of one out-of-state private
school , UNI VERSI TY.

2. This matter is remanded to the Departnment
for further proceedings for the purpose of
maeking a decision including the mking of
findings of fact with reasons therefor beyond a
mere "Statenment of Facts" and including facts
di stinct fromthe facts found in The TAXPAYER v.




The Departnent of Revenue, 214 111. App.3d 468
(1st Dist. 1991). No further hearings before the
Departnment are necessary.

The underlying controversy arose when The TAXPAYER Foundati on
(hereinafter the "Foundation" or "TAXPAYER') filed a request with the
I1linois Departnment of Revenue (hereinafter the "Departnment") on
August 9, 1989. Said request sought to allow the Foundation to
purchase tangi bl e personal property free from the inposition of Use
and rel ated taxes as set forth in 35 ILCS 105/1 et seq.®

The Depart ment deni ed t he Foundati on's request via
correspondence dated August 18, 1989, whereupon applicant filed a
tinmely request for hearing. On April 23, 1991, Administrative Law
Judge Al an Osheff conducted a hearing on applicant's request. After
considering all evidence before him ALJ Gshef f issued his

recomendati on denying exenption on Decenber 17, 1991. The Director

1 When the Foundation filed its request for exenption, it sought
relief under the provisions of the Retailers OCccupation Tax Act,
(hereinafter "ROTA"). At the time of filing, those provisions were
found in IIl. Rev. Stat. ch. 120, sec. 440 et seq. They are

currently located in 35 ILCS 120/1 et seq.

While the exenption provisions contained in both versions are
(for present purposes) virtually identical in substance, they apply
only to sales made at retail. This applicant is a fund raising
organi zation, not a retailer. Therefore, its request is, in |egal
reality, one for exenption from Use and rel ated taxes.

The Use Tax Act (fornerly Ill. Rev. Stat. ch. 120. par. 439.1)
et seq, is currently found at 35 ILCS 105/1 et seq. The rel evant
exenption provisions are currently located at 35 ILCS 105/3-5(4).
These provisions are, for purposes of the present analysis, also

substantially identical in substance to their predecessors, IIl. Rev.
Stat. ch. 120, par. 439.3-5. Therefore, in the interest of |egal
consi stency and avoiding unnecessary confusion, | shall hereafter

anal yze applicant's request as arising under the Use Tax Act and
enploy the «current <citations when referring to the exenption
provi si ons contai ned therein.



adopted this recormmendati on via Notice of Decision dated Decenber 20,
1991.

Applicant subsequently filed an appropriate petition for
Admi ni strative Review. After hearing argunent from both counsel,
Judge White entered the aforenenti oned remand order.

At issue in this remand proceeding is whether the Foundation

qualifies for exenption from Use and related taxes as a
corporation, soci ety, associ ati on, f oundati on or institution
organi zed and operated exclusively for charitable ... [or]

educational purposes” wthin the neaning of 35 ILCS 105/3-5(4).
Following a careful study of the remand order and a thorough review
of all docunents contained in the record before Judge White on
Administrative Review,?2 it is recommended that the Departnent's

tentative denial of exenption be affirned and finalized as issued.

FINDINGS OF FACT:?

A The Prima Facie Case and O her Prelimnary Considerations

2, Said record consists of the followng docunents: The
transcript of proceedings before ALJ Osheff (Record pp. 000 001
t hrough 000 028); Departnent Ex. No. 1 (Record pp. 000 029-30); Dept.
Ex. No. 2 (Record p. 000 031); Departnment Ex. No. 3 (Record p. 000
032); TAXPAYER Ex. No. 1 (Record p, 000 033); TAXPAYER Ex. No. 2
(Record p. 000 034); TAXPAYER Ex. No. 3 (Record p. 000 035); TAXPAYER
Ex. No. 4 (Record p. 000 036); TAXPAYER Ex. No. 5 (Record pp. 000
037 - 000 073); Department G oup Ex. No. 1 (Record pp. 000 074 - 000
144); The Notice of Decision under the Director's signature (Record

000 145) and ALJ Osheff's Recommended Decision (Record pp. 000 146
- 000 152).

3, In order to facilitate better organization and pronote

greater clarity, | have divided the Findings of Fact into the
foll owi ng categories: The Prima Facie Case and O her Prelimnary
Consi derations (Findings of Fact 1 through 3); Applicant's

Organi zational Structure (Findings of Fact 4 through 12); Applicant's
Fi nanci al Structure (Findings of Fact 13 through 16); and Applicant's
Operations (Findings of Fact 17 and 18).



1. The Departnent's prima Tacie case, inclusive of al
jurisdictional elenents, is &established by the admssion into
evidence of the Departnent's Tentative Denial of Exenption, (Dept.

Ex. No. 2), wherein the Foundation's request for exenpt status was

deni ed.
2. Applicant is the successor organization to the UN VERSITY
Scholarship Trust of Illinois. Its sole purpose is to raise

scholarship funds for Chicago-area students attending UN VERSITY
(hereinafter "UN VERSI TY" or the "University"). Tr. pp. 8, 10.
3. The University is a private school |ocated in Connecticut.

Tr. p. 14; TAXPAYER Ex. No. 4.

B. Applicant's Organi zational Structure
4. Applicant was initially incorporated under the General Not
For Profit Corporation Act of Illinois on Decenber 9, 1982. Its

ori gi nal name was the TAXPAYER Schol arship Fund. Dept. G oup Ex. No.

1 (Record p. 000 076).*

4, Departnent's Goup Ex. No. 1 (as nmarked and received into
evidence) contains the follow ng documents: A two-page letter from
applicant's attorney, Donald L. Metzger, dated August 9, 1989
(Record, pp. 000 074 - 000 O075); Applicant's original Articles of
I ncorporation, dated Decenber 9, 1982 (Record, pp. 000 076 - 000
080); Articles of Amendnent to the Articles of Incorporation, dated
Decenber 12, 1983 (Record, pp. 000 081 - 000 083); applicant's by-
| aws (Record, pp. 000 084 - 000 117); a two-page letter, dated May 1,
1985, from the Internal Revenue Service (Record, pp. 000 118 - 000
119); five separate one-page letters indicative of applicant's fund-
raising efforts (Record, pp. 000 120 - 000 124); a panphlet from
UNI VERSI TY entitled "Financing Your UN VERSITY Education" (Record,
pp. 000 125 - 000 136) and nunerous financial statenents evidencing
applicant's financial structure for various periods (Record, pp. 000
137 - 000 144).

These docunents are not individually identified in the origina
record. Therefore, in the interest of greater clarity, | wll cite
to the group exhibit as well as to the specific page or pages of the
record that contain the cited material .



5. The Foundation's original Articles of I ncor poration
provide that applicant's organizational purposes are exclusively

charitable and educational wthin the nmeaning of Section 501(c)(3) of

the Internal Revenue Code of 1954. Said Articles also provide inter
alia that:

A. The Foundation's purposes shall i ncl ude

maki ng distributions that enabl e Il1linois

residents to pursue their studies at UN VERSITY;

B. No part of the corporation's net earnings

shal | i nure to t he benefit of , or be
di stri butabl e to, its menber s, trust ees,
officers or other private persons except that
the <corporation shall be authorized to pay
reasonabl e conpensation for services rendered
and di stributions in furtherance of t he

Foundati on's stated purposes;

C. In the event of dissolution, the Board of
Trustees shall first pay or nmke provisions for
the paynment of all corporate liabilities and
t hen di stribute any remai ni ng assets to

organi zations that qualify as exenpt under
Section 501(c)(3) of the Internal Revenue Code.

Id; (Record, pp. 000 079 - 080).

6. Applicant filed Articles of Amendnent to its Articles of
I ncorporation on Decenber 12, 1983. The sole purpose of said
anendnment was to change applicant's nanme to the TAXPAYER Foundati on
Dept. Group Ex. No. 1 (Record pp. 000 081 - 000 083).

7. Applicant's by-laws recite that the Foundation is
dedicated to the pronotion of the welfare of UNIVERSITY as well as
the preservation of its traditions of excellence in education and

service and the advancenent of its influence and stature in the




metropolitan area of Chicago, Illinois. Id; (Record pp. 000 086 -
000 087).
8. The Dby-laws further i ndi cat e, inter alia, t hat t he

Foundation is devoted to the follow ng specific purposes:

A Raising and admnistering funds which
provide financial assistance for the benefit of
students attendi ng UNI VERSI TY;

B. Encouraging enrollment of qualified students
in the University and assisting UNVERSITY in
the sel ection thereof;

C. Providing a nedium through which alumi and
friends of UNIVERSITY in the nmetropolitan
Chicago area may contribute to the welfare of
the University through financial and other means
of generating support for and rmaintaining
i nt erest in the University's prograns and
activities;

D. Raising of funds that benefit the University
or pronote the various endownent funds thereof.

I1d.

9. In pursuit of the above objectives and purposes, the
Foundation is required, under terns of its by-laws, to establish and
mai ntain standards for selecting financial aid recipients. Those
standards nust, however, be consistent with the University's
financial aid policies. Id.

10. Responsibility for conduct of the applicant's daily
busi ness affairs is, under terms of its by-laws, vested in eleven-
menber Board of Trustees. Al nmenmbers of this body (hereinafter
collectively referred to as the "Board") serve w thout comnpensation
but are entitled to reinmbursenent for any reasonable expenses which
they incur in furtherance of the Foundation's business. Id; (Record,

pp. 000 095, 000 098).



11. Applicant's by-laws al so contain the foll ow ng:

A. Prohibitions on political activity and
restrictions on use of incone that are simlar
in substance to those which appear in its
Articles of Incorporation. Id; (Record pp. 000
088, 000 111).

B. Sections creating a single cl ass of
menmbership within the Foundation and providing
that this class consists of "[a]lny person who
shall pay dues as established by the Board of
Trustees ...[.]" 1d. (Record pp. 000 091);

C. Provisions governing resignation from the
Foundati on. These provisions allow a nenber to
submt a witten resignation at any tine. They

do not, however, "relieve the nenber so
resigning of the obligation to pay any charges
t heretof ore accrued and unpaid." 1d;

D. A subsection which provides that "[t]he
membership of any nenber delinquent for nore
than ninety (90) days in the paynment of any
charges, including the annual nenbership dues,
may thereupon be termnated by a mpjority vote
of those present at any regularly constituted
meeting of the Board wthout notice of hearing
or further action by the Board." Id; (Record
pp. 000 092);

E. Provisions which nandate that all rights and
interest of a menmber in the Foundation shall
cease upon termnation of menbership. These
provisions also state that nenbership dues are
non-refundabl e as are any other charges paid to
the Foundation by a nmenber. Id.

F. A section that allows applicant's Board of
Trustees to levy assessnents against nenbers.
These nonies, which nust be paid within thirty

days after |evy, may be used to fund the
Foundation's operating expenses as well as any
capital expenditures it may incur. 1d. (Record,

pp.. 000 093).
12. On May 1, 1985, the Internal Revenue Service granted

applicant an exenption from federal incone taxation. Thi s exenption
was granted pursuant to Section 501(c)(3) of the Internal Revenue

Code and based on the Service's conclusion that the Foundation



gqualified as an organization described in Sections 509(a)(1l) and
170(b) (1) (A) (vi) of that statute. Dept. Goup. Ex. No. 1 (Record,
pp. 000 118 - 000 019).

C. Applicant's Financial Structure

13. The Foundation has no capital stock or sharehol ders. Tr.
p. 8. Its fiscal year runs from July 1 through June 30. Dept
Goup. Ex. No. 1 (Record p. 000 116).

14. Fi nanci al statenents di scl ose t hat nost of t he
Foundation's revenues cone from contributions it solicits via target
mailings that are sent to UNVERSITY alumi, friends of the
Uni versity and parents of UN VERSITY students. It also receives
mat chi ng donations from unspecified corporations and donations in
menory of deceased affiliates of the Foundati on. Tr. p. 11; Dept
Group Ex No. 1 (Record pp. 000 137, 000 141, 000 144).

15. Most of the Foundation's expenditures are devoted to

schol arship grants. Its remaining expenses cover printing and
postage costs as well as admnistrative expenditures and bank
char ges. Id.

16. Specific inconme and expenses for the 1987 and 1988 fisca

years were apportioned as foll ows:

A. 1987

Revenues:

Contri butions $40,497.36 (82.7% of total)

I nt er est $ 8, 455.43 (17.3% " ")
$48, 952. 79

Expenses:

Schol arship Grants $18,500. 00 (85% of total)

Adm ni stration $ 5.00 (less than 1% of total)

Printing and Postage $ 3,226.20 (14.8%of total)

Bank Services $ 30.00 (less than 1% of total)
$21, 761. 20



B. 1988

Revenues:
Contri butions $19, 146. 00 (69.8% of total)
I nt er est
U.S. Governnent $ 6,250.00 (22.8%" ")
Money Mar ket $ 2,030.25 ( 7.4%" ")
$27, 426. 25
Expenses:

Schol arship Grants $30, 000. 00 (90% of total)

Admi ni stration $ 369.28 ( 1.1%of total)

Printing and Postage $ 2,800.41 ( 8.4%of total)

Bank Services $ 11.80 (less than 1% of total)
$33, 181. 49

Dept. Group Ex. No. 1 (Record p. 000 137).

D. Applicant's Operations

17. The Foundation's activities center ar ound raising
schol arshi p funds for Chicago-area students attending UNI VERSITY. It
rai ses these funds through mailings which are targeted at UN VERSITY
alumi, friends of the University and parents of UN VERSITY students.
Tr. pp. 10 - 11.

18. Applicant does not disburse the funds it raises directly
to students. Rather, it invests the noney and then allows the Board
to determ ne what amobunts will be given to UNIVERSITY for scholarship
pur poses. The University's financial aid office then disburses the
nmoney based on its independent determ nation of a student's need.
Tr. pp. 11 - 13; TAXPAYER Ex. No. 2.

CONCLUSI ONS OF LAW

On exam nation of the record established this taxpayer has not
denmonstrated, by the presentation of testinony or through exhibits or

argunent, evidence sufficient to overcone the Departnent's prima



facie case. Accordingly, wunder the reasoning given below, the
determ nation by the Departnent that the Foundati on does not qualify
for exenption from Use and related taxes as a "corporation, society,
associ ation, foundation or institution organized and operated
exclusively for charitable ... [or] educational purposes” within the
meaning of 35 I1LCS 105/3-5(4) should be affirned. In support
thereof, |I make the foll ow ng concl usions:
A Statutory Provisions, the Burden of Proof and Other Prelimnary
Consi der ati ons

Taxpayer herein clains the right to an exenption from Use and
rel ated sales taxes pursuant to 35 ILCS 105/3-5(4), which provides in

rel evant part that:

Exenpti ons. Use of the following tangible
personal property is exenpt fromthe tax inposed
by this Act:

* % %

(4) Personal property purchased by a government
body, by a corporation, society, association,

f oundati on, or institution organi zed and
operated exclusively for charitable, religious
or educational purposes ...[.]
It is well established in Illinois that a statute exenpting

property or an entity from taxation nust be strictly construed

agai nst exenption, with all facts construed and debatable questions

resolved in favor of taxation. People Ex Rel. Nordland v. Honme for
the Aged, 40 I111.2d 91 (1968); Gas Research Institute v. Departnent
of Revenue, 154 I1l. App.3d 430 (1st Dist. 1987). Based on these
rules of construction, Illinois courts have placed the burden of

proof on the party seeking exenption and have required such party to

prove by clear and convincing evidence that it falls wthin the

10



appropriate statutory exenption. Metropolitan Sanitary District of

Greater Chicago v. Rosewell, 133 II1l. App.3d 153 (1st Dist. 1985).

For many years, our courts have also adhered to the fundanental
principle that the word "exclusively," when used in Section 105/ 3-
5(4) and other tax exenption statutes, neans "the primary purpose for

whi ch property is used and not any secondary or incidental purpose."?®

Met hodist O d People's Hone v. Korzen, 39 I111.2d 149, 157 (1968).
(hereinafter "Korzen"). See also, Gas Research |Institute v.
Departnment of Revenue, 145 II1l. App.3d 430 (1st Dist. 1987); Pontiac

Lodge No. 294, A F. and A M v. Departnent of Revenue, 243 11I1.

App.3d 186 (4th Dist. 1993).
B. The Relevant Criteria For Charitable Exenption

Illinois courts have not addressed the precise issue raised by
this taxpayer, which is whether a not-for-profit corporation whose
sole activity consists of raising scholarship funds for distribution

at a private school not l|ocated within this State constitutes a

"cor poration, soci ety, associ ati on, f oundati on, or institution
organi zed and operated exclusively for charitable... [or] educational
pur poses o within the meani ng of 35 ILCS 105/ 3-5(4).
Neverthel ess, in TAXPAYER v. Departnent of Revenue, 214 1l1. App.3d

468 (1st Dist. 1991) (hereinafter "YCC 1"), the court analyzed

appellant's clainms for educational and charitable exenptions under

>, The present case focuses on applicant's operations, not
its use of real estate. Thus, it seens appropriate to replace those
portions of the above definition which refer to use with |anguage
that reflects the Foundation's primary function as reflected in its
organi zati onal docunents and actual operations. Any references to
secondary or incidental use should |ikewi se be changed to secondary
or incidental function.

11



the Retailer's COccupation Tax Act according to the body of case |aw
devel oped for analysis of property tax exenptions.

Applicant in YCC I was a not for profit corporation that engaged

in various activities on behalf of the University, its students and
al umi . Its operations included providing assistance in the
recruitment of Chicago-area students, raising scholarship funds and
sponsoring prograns in the Chicago area designed to foster continuing
al umi support for UNIVERSITY. The court analyzed these facts, which
pertained to appellant's request for charitable exenption, under the
gui del i nes established in Korzen, supra.

In Korzen, the Illinois Supreme Court adopted the follow ng
definition of ™“charity" in analyzing whether appellant's senior

citizens home was exenpt fromreal estate taxes under the Revenue Act

of 1939:
.. a charity is a gift to be applied
consistently with existing |aws, for the benefit
of an indefinite nunber of persons, persuading
them to an educational or religious conviction
for their general welfare - or in sonme way
reduci ng the burdens of governnent.

39 Ill.2d at 157 (citing Crerar v. Wllianms, 145 IIl. 625 (1893)).

The Korzen court also observed that the follow ng "distinctive
characteristics" are conmon to all charitable organizations:

1) they have no capital stock or sharehol ders;

2) they earn no profits or dividends, but rather, derive
their funds mainly from public and private charity and hold such
funds in trust for the objects and purposes expressed in their

charters;

12



3) t hey dispense charity to all who need and apply for it;

4) they do not provide gain or profit in a private sense to
any person connected with it; and,

5) they do not appear to place obstacles of any character in
the way of those who need and would avail thenselves of the

charitable benefits it dispenses.

Id.

The YCC | court began its analysis of the above criteria by
noting that nenbership in appellant's organization was limted to
UNI VERSI TY al umi or parents of the alumi and current students. It

al so observed that appellant's mnenbers paid dues and were charged
adm ssion fees to YCC-sponsored events (lectures, concerts, etc.)
that were not open to the general public.

The court found that these facts, coupled with those set forth
above, established that the YCC was designed for the exclusive
benefit of UNVERSITY. Thus, the court concluded that appellant did
"not appear to dispense its benefits to an indefinite nunber of

people or all those who need and apply for it" as required by Korzen

YCC I at 478.

In making this conclusion, the court argued that "[t]he State of
Illinois and its taxpayers receive no apparent relief from any
econom ¢ burden [inposed] by the YCCs activities.” Id.
Accordingly, it dismssed appellant's clains to the contrary as
"hyperbolic" because they rested on assertions of charity that failed
to recognize that YCC s benefits were "reserved exclusively to
UNI VERSI TY al umi and students" rather than the general public. 1d.

C. The Foundation's Entitlenent to a Charitable Exenption

13



The instant case is different fromYCC | in that the Foundation

does not engage in any of the social, cultural or recruitnment-rel ated
activities of the appellant therein. Rat her, this applicant's sole
function is to raise funds that are directly disbursed to the
University, which in turn dispenses the nmnmoney to Chicago-area
students according to its independent determ nation of financial
need.

This arrangenent makes it factually inpossible for the
Foundation to dispense charity directly to the students it purports
to Dbenefit. Mor eover, the pamphlet entitled "Financing Your
UNI VERSI TY Education 1989 - 1990" (included in Dept. Goup Ex. No. 1)
nei ther nentions the Foundation by nane nor contains any specific
reference to its activities.

Absent such references, | am unable to discern whether persons
in need of Foundati on scholarships actually know about the
availability of such funds at the tinme they apply for financial aid.
I ndeed, the letter submtted as TAXPAYER Ex. No. 4 suggests that
needy students do not beconme aware they are receiving (or, if
necessary, could receive future) Foundation grants until t he
University disburses the awards pursuant to its internal financial
aid policies. Therefore, it seens factually inpossible for applicant
to "dispense charity to all who need and apply for it" as required by

Kor zen. See, Highland Park Hospital v. Departnment of Revenue, 155

[11. App.3d 272 (2d Dist. 1987).
The above anal ysis establishes that the Foundation's activities
do not center around dispensation of charity. I nstead, business

reality suggests that its operations are exclusively those of a fund-

14



rai sing organi zation whose solicitations and collections primarily
benefit UNIVERSITY itself by enabling the University to dispense
schol arshi ps according to its own internal financial aid policies.
Therefore, it stands to reason that Chicago-area students are but
incidental beneficiaries of the Foundation's activities.

I ncidental acts of charity by an organization will not be enough

to establish that organization as charitable within the neaning of

applicable exenption statutes. Morton Tenple Association V.
Departnment of Revenue, 158 I1Ill. App.3d 794, 796 (3rd Dist. 1987)
(hereinafter, "MIA"). Furthernore, "[t]he fact that inconme is

ultimately put to a charitable or donative purpose does not entitle

the [applicant to a charitable purpose] exenption.” Albion Ruritan

Cub v. Departnent of Revenue, 209 Ill. App.3d 915 (5th Dist. 1991).

These principles, coupled with the cost/benefit analysis alluded to
in YCC I, cause nme to be unable to recommend that this applicant be
relieved of its otherwise valid obligation to pay Use and related
taxes into the State treasury.

Applicant's organi zati onal docunents provide additional evidence
of its non-exenpt status. These docunments do recite that the

Foundation is organized for charitable and other exenpt purposes.

However , these recitations, t oget her with those that govern
applicant's dissolution and prohibit pecuniary profit, "do not
relieve [applicant] of the burden of proving that ... [it] actually
and factually [engages in charitable activity]." MIA at 796.
Therefore, "it 1is necessary to analyze the activities of the
[applicant] in order to determne whether it is a charitable
organi zation as it purports to be in its charter." Id.

15



Menbership in the Foundation is, under ternms of its by-Iaws,
l[imted to dues-paying nenbers. Such a restriction effectively
prevents nmenbers of the general public who cannot afford to pay from
becom ng menmbers of the Foundati on. Consequently, the reasoning

contained in Rogers Park Post No. 108 v. Brenza, 8 I1ll. 2d 286

(1956), (hereinafter "Rogers Park") and cases decided thereafter®

defeats the Foundation's application for charitable exenption.

In Rogers Park, the Illinois Supreme Court established the now

wel |l -settled principle that denies exenpt status to organizations
that operate primarily for the benefit of their own nenbers. The
court found such organizations nore akin to private clubs than
charitable institutions in that the dom nant purpose of their
operations is to benefit their own nenbers rather than the genera

public. Rogers Park at 291-292. Thus, they neither "benefit of an

i ndefinite nunber of persons” nor "dispense charity to all who need
and apply for it" as required by Crerar and Korzen.

Applicant's by-laws also require that all Foundati on nenbers pay
dues. Whi l e chargi ng dues does not, ipso facto, warrant denial of
applicant's request for exenpt status, the absence of provisions
aut hori zing the Board to waive dues or otherw se confer nenbership on
"persons who need and seek the benefits offered but are unable to pay

is distinctly non-charitable. Small v. Pangle, 60 Ill. 2d 510,

518 (1975); Du Page County Board of Review v. Joint Conm ssion on

®, See also, MIA, supra; DuPage Art League v. Departnent of

Revenue, 177 I1I11. App.3d 895 (2d Dist. 1988); Pontiac Lodge No. 294,
AF and AM v. Departnment of Revenue, 243 Ill. App.3d 186 (4th Dist.
1993).

16



Accreditation of Healthcare Organizations, 274 1l1. App.3d 461, 471

(2nd Dist. 1995).

A simlar rationale applies to the provisions of applicant's by-
laws which authorize its Board to |levy assessnents. Such | evi es,
coupled with the provisions enpowering the Board to termnate

menbership for non-paynent of same, may serve legitimte business

pur poses. Nevert hel ess, they, and the provisions allow ng the Board

to termnate nenmbership for delinquent dues, lack the "warnth and

spontaneity indicative of charitable inpulse."” Korzen, supra at 158.
The Foundation's exenption from federal income tax does not

alter the above analysis. This exenption, standing alone or taken in
conjunction wth the statements in applicant's organizational
docunents, does not establish that applicant actually operates for

exclusively charitable purposes. CF. People ex rel County Collector

v. Hopedale Medical Foundation, 46 111.2d 450 (1970), (hereinafter

"HVF") . Moreover, while this exenption establishes that the
Foundation is a "charity" for purposes of Sections 501(a) and
501(c)(3) of the Internal Revenue Code, those Sections do not preenpt

Section 105/3-5(4) or the other statutory provisions governing

Illinois Use Tax exenptions. For this and all the aforenentioned
reasons, | conclude that the Foundation's operations do not qualify
as charitable within the neaning of Illinois |aw

D. The Educational Exenption and Rel ated Consi derati ons

In People ex rel. MCullough v. Deutsche Evangelisch Lutherisch

Jehova Genei nde Ungeanderter Augsburgi scher Confession, 249 111. 132

(1911), (hereinafter "MCullough"), the Illinois Suprene Court

offered the followi ng definition of "school" when considering whet her

17



appellant's property was exenpt from property taxes under the then
applicable Constitutional mandate and relevant statutory provisions,
which the court held did not exenpt the property by retroactive

application:

A school, within t he meani ng of t he
Consti tuti onal provision, is a place where
systematic instruction in wuseful branches is
given by methods comon to schools and
institutions of |earning, which would nmake the
pl ace a school in the comon acceptation [sic]
of the word.

McCul | ough at 137. See also, People ex rel Brenza v. Turnverein

Lincoln, 8 Ill.2d 198 (1956); Coyne Electrical School v. Paschen, 12

[11.2d 387 (1957).

Current Illinois case law holds that a private school cannot
obtain an exenption fromreal estate taxes unless it establishes two
propositions by clear and convincing evidence: first, that it offers
a course of study which fits into the general schene of education
established by the State; and second, that it substantially |essens
the tax burdens by providing educational training that would

ot herwi se have to be furnished by the State. Illinois College of

Optonetry v. Lorenz, 21 IIl.2d 219 (1961).

This applicant fails to qualify under the above criteria because
it does not offer any course of study. Rather, it raises noney for a
private school that is not |ocated in the State of Illinois and
t herefore, conducts no educational activities therein. Accordi ngly,
its exenption argunent seens nore properly considered under the line
of cases that support exenption of properties used for purposes found

to be "reasonably necessary" to carry on the work of schools,

18



charities and other tax-exenpt entities. MacMurray College v. Wight,

38 Ill. 2d 272 (1967) (hereinafter "Wight").’

Appellants in Wight were two coll eges that sought exenption for
certain faculty and staff housing facilities that were adjacent to
their tax-exenpt nmain canpuses. The court held that although
"[e] xenption wll be sustained where it is established that the
property is wused primarily for purposes which are reasonably
necessary for the acconplishnment and fulfillment of the [exenpt]
educati onal obj ecti ves, or efficient adm ni stration of , t he

particular institution [sic]," applicants had failed to sustain their
respective burdens of proof. Id. at 278. Specifically, the court
found the record lacking in evidence which established that the
faculty or staff were required, "because of their educational duties,
to live in these residences or that they were required to or did
perform any of their professional duties there."” 1d. at 279. The
court also noted that "there was no specific proof presented, aside
from one isolated exanple, "to show that student, academic, faculty
adm ni strative or any other type of college-connected activities were
ever actually conducted at [the facilities] by any nenber of the

faculty or staff of either of the colleges.” Id.

This applicant does not qualify for exenption under Wight and

its progeny for nunerous reasons. First, much (if not all) of its
7, See also, MKenzie v. Johnson, 98 IIl.2d 87 (1983);
Evangelical Hospital Association v. Novak, 125 II1l. App.3d 439 (2d

Dist. 1984); Northwestern Menorial Foundation v. Johnson, 141 111.
App.3d 309 (1st Dist. 1986); Knox College v. Departnent of Revenue

169 I11. App.3d 832 (3rd Dist. 1988); Norwegi an Anerican Hospital V.
Departnment of Revenue, 210 Ill. App.3d 318 (1st Dist. 1991); Menori al
Child Care v. Departnent of Revenue, 238 Ill. App.3d 985 (4th D st.
1992).
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supporting evidence is based on the testinony of its sole wtness,
PRESIDENT. In his capacity as president of the Foundation, PRESI DENT
was conpetent to testify as to applicant's organization and
operations as well as the contents of its books and records. (Tr. p.
7). Applicant did not, however present any evidence establishing
PRESI DENT's first-hand know edge of, or the extent of his education
in or experience and famliarity wth, the University's own
organi zation, internal operations (especially its financial aid
policies) and fiscal or other business records. Accordingly, |
conclude that applicant failed to establish PRESIDENT' s conpetence in
these matters.?®

Due to these failures of proof, | nust discount the opinions
PRESI DENT offered at Tr. pp. 15-16 and 22-28° as conclusory and self-
serving. Therefore, such opinions cannot provide a legally sufficient
basis for establishing that applicant's activities are reasonably
necessary to fulfill UNIVERSITY's operations and the efficient
adm ni stration thereof. (See, Tr. p. 6).

The docunents offered in support of the reasonably necessary

argument®® likewise fall short of the clear and convincing standard

8, Di scussion of the legal requirenments for establishing the
qgualifications and conpetency of experts giving opinion testinony can
be found in Taylor v. The Carborundum Co, 107 I1ll. App.2d 12 (1st

Dist. 1969); People v. Johnson, 145 I1l. App.3d 626 (1st Dist. 1986).

9

In substance, these opinions purported to establish the
extent of UNIVERSITY's reliance on Foundation grants and any benefits
associ ated therew th.

10, Sai d documents include that portion of Dept. G oup Ex. No.
1 entitled "Financing Your UN VERSITY Education 1989 - 1990" (Record
pp. 000 125 - 000 136) as well as the follow ng: TAXPAYER Ex. No. 2
(letter dated April 11, 1991 from UN VERSITY President Benno C.
Schmdt, Jr); TAXPAYER Ex. No. 3 (letter dated March 5, 1991
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necessary to sustain applicant's burden of proof. Wth respect to
the University's Financial Report (TAXPAYER Ex. No. 5), | reiterate
that applicant failed to qualify PRESIDENT as a conpetent w tness as
to the contents of UNVERSITY's own books and records. As a
consequence thereof, the Foundation has also failed to denobnstrate
exactly how its activities further efficient admnistration of the
University's fiscal affairs.

Even if applicant had satisfied these evidentiary requirenents,
I do not believe the Foundation could sustain its burden of proof
Wi thout presenting a witness who could offer conpetent testinony as
to the workings of UNVERSITY's financial aid policies and their
relationship (if any) to the Foundation's activities. For the
reasons stated above, | conclude PRESIDENT was not such a w tness.
Based on this and all the aforenentioned evidentiary deficiencies, |
conclude that applicant has failed to prove that its operations are
reasonably necessary to further those of UN VERSITY.

It also bears noting that applicant presented no evidence
establishing that the University engages in exenpt activity within
the State of Illinois. UNI VERSI TY itself is neither located in the
State of Illinois nor supported by Illinois tax dollars. Therefore,
applicant has failed to prove how the educational and research
activities set forth in its Financial Report (TAXPAYER Ex. No. 5,

which for limted purposes of the present discussion, will be assuned

acknow edgi ng the Foundation's gift of $30,000.00 to the University);
TAXPAYER Ex. No. 4 (Letter from UN VERSITY advising unspecified
student that he or she has been nanmed a TAXPAYER Foundati on Schol ar
for the 1990-91 academic year) and TAXPAYER Ex. No. 5 (Financial
Report of UNI VERSI TY).
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to have been introduced by a conpetent wtness) benefit Illinois
taxpayers or the State treasury. Thus, it is logical to infer that

the State treasury would be unable to recoup any costs associated

with exenpting an entity which limts its disbursenents to an
educational institution that Illinois taxpayers do not support. CT.
TAXPAYER |, supra. Gven that these costs (in terns of |[ost

revenues) would tend to increase, rather than decrease the State's
financi al burden, fundanental economc principles dictate that the
Foundation carry on its work without the benefit of exenpt status.

DuPage County Board of Review v. Joint Conm ssion on Accreditation of

Heal t hcare Organi zations, 274 I11. App.3d 461 (2nd Dist. 1995).

UNI VERSI TY' s exenption from federal inconme tax does not change
the preceding concl usion. This exenption does not prove that the
Uni versity engages in exenpt activity within the State of IIllinois.
HVF, supra. Accordingly, the above analysis provides anple reasons
for denying an exenption request wherein applicant has failed to
prove that its operations are reasonably necessary to further those
of UNIVERSITY and also that its activities (as well as those of the
University) confer any benefit on Illinois taxpayers. Furt her nor e,
to the extent that the analysis found on pages 3 to 6 of ALJ Gsheff's
Recommendati on (Record pp. 000 148 - 000 152) provides additional
reasons in support of applicant's non-exenpt status, | hereby

i ncorporate t hat anal ysi s into this Recommendat i on.
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VWHEREFORE, for

t he

reasons

set forth above, it is ny

recomendation that the Departnent's Tentative Denial of Exenption be

af firmed.

Respectful ly Subm tted,

Dat e

Adopt ed and Approved by:

Dat e
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Alan |. Marcus,
Adm ni strative Law Judge

Kenneth E. Zehnder,
Di rector of Revenue



